STATE OF NEW YORK
DEPARTMENT OF TAXATI ON AND FI NANCE
COW SSI ONER OF TAXATI ON AND FI NANCE
ALBANY, NEW YORK

Pursuant to the authority contained in subdivision First of section
171, subsection (a) of section 697 and subsection (a) of section 1096 of
the Tax Law, the Comm ssioner of Taxation and Fi nance, at an open neeting
hel d on even date with the signing of this proposal, hereby proposes to
make and adopt the follow ng anendnents to the regul ations of the
Depart ment of Taxation and Finance, as published in Title 20 of the
Oficial Conpilation of Codes, Rules and Regul ati ons of the State of New
York, by anendi ng the Business Corporation Franchi se Tax Regul ati ons, as
publ i shed in Subchapter A of Chapter | of such Title, by anending the
Franchi se Tax on Banki ng Cor porations Regul ati ons, as published in
Subchapter B of Chapter | of such Title, by anending the Franchi se Taxes on
I nsurance Corporations Regul ations, as published in Subchapter C of Chapter
| of such Title, and by anmending the New York State Personal |nconme Tax
Regul ati ons, as published in Subchapter A of Chapter Il of such Title, to
read as foll ows:

Section 1. Subpart 5-9 of the Business Corporation Franchise Tax
Regul ati ons, as published in Subchapter A of Chapter | of Title 20, is
REPEALED and a new Subpart 5-9 is added to read as foll ows:

SUBPART 5-9

EMPI RE ZONE WAGE TAX CREDI T

Sec.

5-9.1 CGener al

5-9.2 Period of eligibility and eligibility requirenents




5-9.3 Meani ng of terns

5-9. 4 Conmputation of the enpire zone wage tax credit

§ 5-90.1 General. (Tax Law, 88 210(19), 1083(c)(9), 1085(m)

(a) I n accordance with section 210.19 of the Tax Law, a taxpayer that

has been certified or that has applied for certification (see subdiVvision

(b) of this section) pursuant to article 18-B of the General Muinicipal Law

may be eligible to claiman enpire zone wage tax credit (fornerly known as

"econoni c _devel opnent _zone wage tax credit") against the tax inposed by

article 9-A of the Tax Law with respect to wages paid for full-tine

enpl oynent, other than to general executive officers, in newy created jobs

| ocated in enpire zones (EZ s) or zone equival ent areas (ZEA s), designated

as such pursuant to article 18-B of the General Minicipal Law.

(b)Y(1) In order to claima credit, a taxpayer nust be certified

pursuant to article 18-B of the General Minicipal Law with respect to the

t axabl e year. For purposes of this subdivision, a taxpayer is certified

where the taxpayer has received certification pursuant to article 18-B of

the General Muinicipal Law and such certification has not been revoked. A

t axpayer will be deened certified with respect to an entire taxable year if

t he taxpayer applied for such certification on or before the | ast day of

the taxable vear, whether such application was approved duri ng such taxable

year or _in a subsequent taxable year.

Exanpl e: Taxpayer A is a calendar vyear taxpayer, |located in an enpire

zone. On Decenber 30, 1999, Taxpayer A applied for certification. On

April 30, 2000, Taxpaver A received notice fromthe Departnent of

Econom c Devel opnent that it had been certified as of the date the

|l ocal zone certifying officer signed and dated the application, which
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was April 1, 2000. For purposes of the enpire zone wage tax credit,

Taxpayer A is deened to have been certified as of January 1, 1999, the

first day of Taxpayer A's taxable vear in which it applied for

certification. If the requirenents set forth in section 210.19 of the

Tax Law, other than with respect to certification, are net, then wages

paid by Taxpayer A on and after January 1, 1999, will constitute

enpire zone wages.

(2) Where a taxpayer’'s certification pursuant to article 18-B of the

CGCeneral Minicipal Law has been revoked during the taxable vear, an enpire

zone wage tax credit nmay be allowed with respect to enpire zone wages paid

during the taxable year prior to the revocation. For a special provision

with respect to the assessnment of tax due to a taxpayer's decertification

pursuant to article 18-B of the General Minicipal Law, see section 38.1 of

this Title.

(c) A taxpayer entitled to claiman enpire zone wage tax credit nust

submt a copy of its certificate of eliqgibility together with a "C aimfor

EZ Wage Tax Credit" formor a "Gaimfor ZEA Wage Tax Credit" form when

claimng the credit. If the certificate of eligibility has not yet been

received, a copy of the application for such certificate nust be submtted.

The appropriate certificate of eliqgibility, or application for such

certificate, must be attached to the taxpayer’s franchise tax report for

the vear in which the taxpayer is clainmng the credit.

(d) If a taxpayer has clained an enpire zone wage tax credit

contingent on the approval of the application for certification according

to article 18-B of the General Minicipal Law and such application is

subsequently deni ed, such taxpayer nust file an anended report with the
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Conm ssioner to reflect the disall owance of the enpire zone wage tax

credit.

8 5-9.2 Period of eligibility and eligibility requirenmnents (Tax Law,

§ 210(19))

(a) (1) The enpire zone wage tax credit is allowed for up to five

consecutive taxable years, beginning in the first taxable year in which the

t axpayer neets the eligibility rules described in section 210.19 of the Tax

Law. Effective for taxable years beqginning on or after January 1, 2001, the

zone equi valent area wage tax credit is also allowed for up to five

consecutive taxable yvears, beginning in the first taxable year in which the

t axpayer nmeets the eliqgibility rules described in section 210.19 of the Tax

Law.

(2) Transition Rule. For purposes of the zone equival ent area wage tax

credit:

(i) a taxpayer who is first eligible to claimthe zone equival ent area

wage tax credit prior to January 1. 1997 will be allowed to claimthe zone

equi val ent _area wage tax credit for up to two consecutive yvears, beginning

in the first taxable year in which the taxpayer neets the eliqgibility rules

described in section 210.19 of the Tax Law

(ii) a taxpayer who is first eligible to claimthe zone equival ent

area wage tax credit on or after January 1, 1997 and before January 1,

2001, will be allowed to claimthe zone equival ent area wage tax credit for

up to two consecutive taxable years beginning in the first taxable year in

whi ch the taxpavyer neets the eliqgibility rules described in section 210.19

of the Tax Law. In addition, for taxable years beqgi nning on or after

January 1, 2001, such taxpaver will be allowed to claimthe credit for up
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to three additi onal consecutive taxable years, in which the taxpayer

continues to nmeet such eligibility rules. Each of such additi onal taxable

vears must fall within the five year period beginning with the first

taxabl e year in which the taxpayer is eligible to claimthe zone equi val ent

area wage tax credit.

Exanpl e: Taxpayer B is a cal endar year taxpayer, located in a zone

equi val ent area. Taxpayer B neets the eligibility requirenents,

described in section 210.19 of the Tax Law, to claimthe zone

equi val ent area wage tax credit for taxable yvears 1997 and 1998 and

clains the credit for such vears. Taxpayer B continues to neet such

eligibility requirenents for taxable years 1999 and 2000. Since the

extension of the zone equivalent area wage tax credit to a period of

up to five consecutive taxable vears is not effective until January 1

2001, Taxpayer B may not claimthe zone equival ent area wage tax

credit for taxable years 1999 or 2000. However, if Taxpayer B

continues to neet the eliqgibility rules in taxable year 2001, it nmay

claimthe credit for that one additional taxable year. (Taxable vyear

2001 would fall within the five vear period beqgi nni ng when Taxpayer B

originally clained the credit (1997), and such taxabl e year beqgi ns on

or after January 1, 2001.)

(b) In addition to the eligibility rules described in section 210.19

of the Tax Law, the following also applies. Taxpayers whi ch have shifted

their operations or portions thereof froman area within New York State,

which is not an enpire zone or zone equivalent area, to an area which is an

enpire zone or zone equivalent area, and have been certified under section

959(a) of article 18-B of the General Minicipal Law, are eliqgible to
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i ncl ude the enpl oyees which have been shifted fromthe area which is not an

enpire zone or zone equival ent area, when determ ning the nunber of full-

time enpl oyees enployed by the taxpayer in the zone or area during the

t axabl e year. Taxpayers which have shifted their operations or portions

thereof froman area outside New York State are sinmlarly eligible to

i nclude the enpl oyees which have been shifted fromoutside the State.

8 5-9.3 Meaning of ternms. (Tax Law, 8§ 210(19)(b),(c))

In addition to the terns provided in section 210.19 of the Tax Law,

the following terns, as used in this Subpart and in section 210.19, have

t hese neani ngs:

(a) The term"enpire zone wages" neans wages paid by a certified

t axpayer for full-tine enploynent, other than to general executive

officers, during the taxable vear in an area desi gnated or previously

desi gnated as an enpire zone or zone equival ent area pursuant to article

18-B of the General Muinicipal Law, where such enploynent is in a job

created in the area (i) during the period of its designation as an enpire

zone, (ii) within four years of the expiration of such designation, or

(iii) during the ten vear period imediately following the date of

designation as a zone equivalent area. Were a taxpayer's certification

pursuant to article 18-B of the General Muinicipal Law has been revoked, any

wages paid by the taxpayer on or after the effective date of such

decertification will not constitute enpire zone wages.

(b) For purposes of calculating the enpire zone wage tax credit, the

term"individual s enpl oyed" includes any individual for which the

rel ati onship of enployer and enpl oyee exists when the taxpayer has the

right to control and direct the individual not only as to the result to be
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acconpli shed by the individual but also as to the nmeans by which such

result is to be acconplished. If the relationship of enployer and enpl oyee

exi sts, the designation or description of the relationship, and the

nmeasure, nethod or designation of the conpensation are inmmaterial.

(c) The term"full-tinme employment” nmeans a job consisting of at | east

35 hours per week or two or nore jobs which together constitute the

equi valent of a job of at |least 35 hours per week. A seasonal job which

nmeets the requirenents of the precedi ng sentence qualifies as a full-tine

enpl oynent position if such job is of at |least three nonths conti nuous

dur ati on.

(d) For purposes of neeting the requirenents for being a targeted

enpl oyee, as defined in section 210.19(b)(2) of the Tax Law (i) The

Departnment will only recogni ze Form ES 450, issued by the Departnent of

Labor (DOL), and signed by a DOL representative as proof of the targeted

status of an individual under the enpire zone wage tax credit program and

(ii) the term"famly" neans a group of two or nore persons (one of

whomis the householder (i.e., the person who owns or mamintains the house))

related by birth, marriage, or adoption and residing together; all such

persons (including related subfam |y nmenbers) are considered nenmbers of the

sane famly. For exanple, if the son of the househol der and the son's w fe

are in the household, they are treated as part of the householder’s famly.

However, a | odger and spouse, not related to the householder, are

considered as a separate famly and not as part of the householder’'s fanly

for purposes of this definition.

(e) The term "general executive officers" has the sane neaning as in

section 4-5.3 of this Title-General executive officers.
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8 5-9.4 Conputation of the enpire zone wage tax credit (Tax Law § 210

(19) (d))

In addition to the rules provided in section 210.19(d) of the Tax Law,

with respect to the conputation of the enpire zone wage tax credit, the

rule provided in subdivision (b) of section 5-9.2 of this Subpart, with

respect to the shifting of operations or sone portions thereof, also

applies to the conputation of the enpire zone wage tax credit. Taxpayers

whi ch have shifted operations or sone portions thereof froman area within

New York State, which is not an enpire zone or zone equivalent area, to an

area which is an enpire zone or zone equi val ent area, and have been

certified under section 959(a) of Article 18-B of the General Minicipa

Law, are eliqgible to include the enpl oyees which have been shifted fromthe

area which is not an enpire zone or zone equival ent area, when determn ni ng

the anpunt of the enpire zone wage tax credit, provided the taxpayer has

net the eligibility requirenents to claimthe enpire zone wage tax credit

under section 5-9.2 of this Subpart and section 210.19 of the Tax Law.

Taxpayers which have shifted their operations or portions thereof from an

area outside New York State are simlarly eligible to include the enpl oyees

whi ch have been shifted fromoutside the State.

Section 2. Subpart 20-4 of the Franchise Tax on Banki ng Corporations
Regul ations, as published in Subchapter B of Chapter | of Title 20, is
REPEALED and a new Subpart 20-4 is added to read as foll ows:

SUBPART 20-4

EMPI RE ZONE WAGE TAX CREDI T

Sec.

20-4.1 Gener a
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8 20-4.1 Ceneral. (Tax Law, 8 1456(e))

In accordance with section 1456(e) of the Tax Law, a taxpayer that has

been certified or that has applied for certification pursuant to article

18-B of the General Minicipal Law nay be eligible to claiman enpire zone

wage tax credit against the tax inposed by Article 32 of the Tax Law with

respect to wages paid for full-tine enploynent, other than to genera

executive officers, in newy created jobs |ocated in enpire zones (EZ s) or

zone equi valent areas (ZEA s), designated as such pursuant to article 18-B

of the General Minicipal Law. The provisions of Subpart 5-9 of this

Chapter, dealing with the enpire zone wage tax credit against the tax

i nposed by article 9-A of the Tax Law, are applicable to the credit allowed

by section 1456(e) of the Tax Law, except that references in Subpart 5-9 to

section 210.19 of the Tax Law are deened to refer to section 1456(e) for

article 32 taxpavyers.

Section 3. Subpart 32-2 of the Franchi se Taxes on | nsurance
Cor porations Regul ations, as published in Subchapter C of Chapter | of
Title 20, is REPEALED and a new Subpart 32-2 is added to read as fol |l ows:

SUBPART 32-2

EMPI RE ZONE WAGE TAX CREDI T

Sec.
32-2.1 CGener al

§ 32-2.1 Ceneral. (Tax Law, 8 1511(q))

In accordance with section 1511(g) of the Tax Law, a taxpayer that has

been certified or that has applied for certification according to article

18-B of the General Municipal Law nay be eligible to claiman enpire zone

wage tax credit against the tax inposed by Article 33 of the Tax Law wi th
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respect to wages paid for full-tinme enploynent, other than to genera

executive officers, in newly created jobs located in enpire zones (EZ' s) or

zone equival ent areas (ZEA' s), designated as such according to article 18-B

of the General Minicipal Law. The provisions of Subpart 5-9 of this

Chapter, dealing with the enpire zone wage tax credit agai nst the tax

i mposed by article 9-A of the Tax Law, are applicable to the credit all owed

by section 1511(qg) of the Tax Law, except that references in Subpart 5-9 to

210.19 of the Tax Law are deened to refer to section 1511(qg) for Article 33

t axpayers.

Section 4. Section 106.8 of the Personal |Incone Tax Regul ati ons, as
publ i shed in Subchapter A of Chapter Il of Title 20, is REPEALED and a new
Section 106.8 is added to read as fol |l ows:

8§ 106.8 Enpire zone wage tax credit. (Tax Law, 8§ 606(k)

In accordance with section 606(k) of the Tax Law, a taxpayer who has

been certified or who has applied for certification according to article

18-B of the General Minicipal Law may be eligible to claiman enpire zone

wage tax credit against the ordinary tax (see section 101.1 of this

Article), with respect to wages paid for full-tine enploynment in newy

created jobs located in enpire zones (EZ' s) or zone equival ent areas

(ZEA s), designated as such according to article 18-B of the General

Muni ci pal Law. The provisions of Subpart 5-9 of this Chapter, dealing with

the enpire zone wage tax credit against the tax i nposed by Article 9-A of
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the Tax Law, are applicable to the credit allowed by section 606(k) of the

Tax Law, except that references in Subpart 5-9 to section 210.19 of the Tax

Law are deened to refer to section 606(k) for Article 22 taxpayers.

Dat ed: Al bany, New York

November 14, 2001

Arthur J. Roth
Comm ssi oner of Taxati on and Fi nance



